PRIMO SOFTWARE CORP
PRIMOMPEG SOFTWARE DEVELOPMENT KIT
ENTERPRISE END USER LICENSE AGREEMENT

IMPORTANT—READ CAREFULLY: This End-User License Agreement ("EULA") is a legal
agreement between you (either an individual person or a single legal entity, who will be referred to in this
EULA as "You") and Primo Software for the PrimoMpeg software that accompanies this EULA,
including any associated media, printed materials and electronic documentation (the "SOFTWARE").

BY INSTALLING, COPYING, DOWNLOADING, ACCESSING OR OTHERWISE USING THE
SOFTWARE, YOU AGREE TO BE BOUND BY THE TERMS OF THIS EULA. If You do not agree,
do not install, access or use the SOFTWARE.

The SOFTWARE is protected by copyright and other intellectual property laws and treaties. Primo
Software or its suppliers own the title, copyright, and other intellectual property rights in the
SOFTWARE. Primo Software reserves all rights not expressly granted to You in this EULA. The
SOFTWARE is licensed, not sold.

1.  DEFINITIONS When capitalized in this Agreement, the following terms have the meanings
assigned to them by this Section 1. All other initially capitalized terms have the meanings assigned
to them elsewhere in this Agreement.

1.1 “Affiliate” means, with respect to any legally recognizable entity, any other such entity
Controlling, Controlled by, or under common Control with such entity. “Control,” as used herein,
means the possession of the power to direct or cause the direction of the management and policies
of a legally recognizable entity, through the ownership of voting shares or by contract. Where such
entity is a partnership, limited liability company, corporation, or similar entity and has partners,
members, or shareholders with equal ownership interests or equal control interests, by contract or
otherwise, then each such partner, member, or shareholder will be deemed to possess, directly or
indirectly, the power to direct or cause the direction of the management and policies of that entity.

1.2 “Confidential Information” means:(i) any pre-release software in object code form and any source
code other than Sample Source; (ii)any trade secrets and/or other proprietary non-public
information not generally known relating to either party’s product plans, designs, costs, prices and
product names, software, finances, marketing plans, technical support requests, business
opportunities, research, development or know-how, regardless of how obtained by the receiving
party; and (iii) the terms and conditions of this Agreement. Notwithstanding the foregoing,
“Confidential Information” will not include information that: (A) is or becomes generally known or
available by publication, commercial use or otherwise through no fault of the receiving party; (B) is
generally known and has been reduced to tangible form by the receiving party prior to the time of
disclosure and is not subject to restriction; (C) is independently developed by the receiving party
without the use of the other party’s Confidential Information; (D) is lawfully obtained from a third
party that has the right to make such disclosure; (E) is made generally available by the disclosing
party without restriction on disclosure; or (F) is released in writing by the disclosing party for
publication by the receiving party.

1.3  “Digital Device” means any standalone or removable CD-R or CD-RW or DVD-R or DVD-RW or
DVD+R or DVD+RW or DVD-RAM, HD-DVD-R, HD-DVD-RW, BD-R, BD-RE or other similar
media device that can store digital audio, digital video and other computer data.



14

15

1.6

1.7

1.8

1.9

2.1

“Distribute” means to use, reproduce, license, lease, sell, offer to sell or otherwise disseminate
through any means now existing or later developed.

“Independent Contractor” means a third party temporary worker, company or other entity which is
under written agreement with You or Your organization to develop, complete, or assist with the
development or completion of research and development activities under the license rights granted
under this Agreement, where such written agreement meets the terms and conditions of this
Agreement; provided, however, that “Independent Contractor” specifically excludes any entity that
is a vendor of Digital Video Encoding technologies. The Distribution of a Software Application or
selling services which involve Digital Video Encoding technologies do not make an entity a
“vendor of Video Encoding.”

“Software Application” means application(s) or utilities created using the SOFTWARE to enable
Digital Video encoding, decoding, reading, and/or playing, each of which are not designed for or
intended to be used as a replacement of the SOFTWARE for use by third parties to develop other
software products or programs (e.g., software development tools).

“Redistributable Components” means the Dynamic Linked Library (DLL) files located in the “lib”
folder, as installed by the SOFTWARE including such Updates thereof as may be provided
pursuant to Section 3.

“Sample Source” means any sample, human-readable code located in the “Samples” folder of, as
installed by, the SOFTWARE, including any Updates thereof provided by Primo Software Corp
pursuant to Section 3.

“Updates” means all subsequent public releases of software (including public beta releases),
including public maintenance releases, error corrections, upgrades, enhancements, additions,
improvements, extensions, modifications and successor versions.

LICENSE GRANT & RESTRICTIONS This Section of the EULA describes Your general rights to
install and use the SOFTWARE. The license rights described in this Section are subject to all other
terms and conditions of this EULA.

License Grant.

(@ You may reproduce, install and use one copy of the SOFTWARE on each of Your computers to

design, develop, and test software applications that utilize SOFTWARE provided that You use
each copy of the SOFTWARE in accordance with the term and conditions herein.

a) Electronic Documents. Solely with respect to any electronic documents included with the
SOFTWARE, You may make a reasonable number of copies (either hardcopy or
electronic form), provided that (a) such copies shall only be used for internal purposes
and solely in support of Your authorized use of the SOFTWARE, and (b) are not
published or distributed to any third party.

b) Sample Source. You may copy, modify, and create derivative works of the sample source
code located in the "\samples" and "\include" directories installed by the SOFTWARE,
including any Updates thereof that may be provided ("Sample Source™) to develop Your
Application. You may reproduce and distribute, only in object code form, versions of the
Sample Source including any modifications or derivative works thereof, as part of the
distribution of Your Application.
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c) Redistributable Code. You may reproduce and distribute, only in object code form, the
portions of the SOFTWARE located in the "\lib" directory installed by the SOFTWARE,
including any Updates thereof that may be provided (“Redistributable Components™) as
part of Your Application.

License Restrictions and Requirements.

(@)

(b)

Vi.

Vii.

(©

(d)

(€)

Non-Malicious Intent: Your Applications shall not be specifically designed to degrade,
overload, or stress any component of the SOFTWARE.

Redistributable Components. You may distribute the Redistributable Components and
Sample Source as described above, provided that: (i)

You distribute the Redistributable Components and Sample Source only in conjunction
with, and as a part of, Your Application;

You do not use Primo Software’s name, logo or trademarks to market or promote any
Licensed Application, except as permitted by a separate agreement between the parties.

You include in the “About Box” of Your Application (or if there is no About Box, in
another location that end users can easily discover and read) a copyright notice which
states the following:

“Portions of this software utilize PrimoMpeg(tm) Technology.
(c) 2003 - 2010 Primo Software Corp.
http://www.primosoftware.com”

You do not use the Redistributable Components or any other part of the SOFTWARE to
create an Application that substantially duplicates the functionality of any version of the
SOFTWARE.

Your Application is provided to Your end users pursuant to an end user license
agreement which contains terms that are consistent with the terms and conditions of this
EULA and shall be sufficient to protect Primo Software’s intellectual property rights in
the Redistributable Components

You may not modify any portion of the Redistributable Components; and

You agree to indemnify, hold harmless, and defend Primo Software from and against any
claims or lawsuits, including attorneys' fees, that arise or result from the use or
distribution of Your Application.

No Further Redistribution: You may not Distribute or have Distributed the SOFTWARE or
any component thereof, other than as expressly permitted in this Section 2.

No Reverse Engineering, Decompilation, and Disassembly: You may not reverse engineer,
decompile, disassemble or otherwise seek to discover the source code, components of the
SOFTWARE (other than the Sample Source), except and only to the extent that such activity
is expressly permitted by applicable law notwithstanding this limitation.

Unauthorized Use: THE SOFTWARE IS NOT DESIGNED, INTENDED, OR
AUTHORIZED FOR USE IN ANY TYPE OF SYSTEM OR APPLICATION IN WHICH
THE FAILURE OF THE MATERIALS COULD CREATE A SITUATION WHERE
PERSONAL INJURY OR DEATH MAY OCCUR (E.G MEDICAL SYSTEMS, LIFE
SUSTAINTING OR LIFE SAVING SYSTEMS). Should You purchase or use the
SOFTWARE for any such unintended or unauthorized use, You shall indemnify and hold
Primo Software and its officers, subsidiaries and affiliates harmless against all claims, costs,
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damages, and expenses, and reasonable attorney fees arising out of, directly or indirectly, any
claim of product liability, personal injury or death associated with such unintended or
unauthorized use, even if such claim alleges that Intel was negligent regarding the design or
manufacture of the part.

(f)  Additional Licenses: Your use or implementation of the SOFTWARE may require additional
licenses, including but not limited to copyright and patent licenses from various entities.
Should any such additional copyright, patent or other licenses be required, You agree to
obtain any such licenses at Your own expense. You are solely responsible for obtaining any
such licenses and the copyright licenses granted in herein are conditioned on You obtaining
such additional licenses.

Please contact Primo Software for the applicable licensing terms for all other uses and/or
distribution of the Redistributable Components.

Limited Commercial Use.

Your Software Application(s) may be installed and used ONLY (i) on computers located at
premises owned or leased by You or Your organization and its Affiliates; and (ii) on computers
located at premises owned or leased by Your organization’s Independent Contractors.

Ownership; Reservation of Rights. Primo Software retains all right, title and interest in and to the
SOFTWARE, and any and all components thereof. Subject to the license grant in Section 2.1
(including the restrictions of Section 2.2 and Section 2.3) and Primo Software’s ownership of the
underlying Sample Source, You own all right, title and interest in and to any modifications or
derivative works of the Sample Source created by or for You other than by Primo Software. This
Agreement shall not be construed in any manner as transferring any rights of ownership or license
to the SOFTWARE, and any and all components thereof, and/or to the features or information
therein, except as expressly licensed in this Section 2. All rights not expressly granted by Primo
Software are reserved. Under no circumstances will the license grants set forth in this Section 2 be
construed as granting, by implication, estoppel or otherwise, a license to any Primo Software
technology or under any Primo Software intellectual property other than the SOFTWARE, the
Redistributable Components and the Sample Source.

UPGRADES AND TECHNICAL SUPPORT

Upgrades and Successor Versions. Primo Software may, at its option, make upgrades and/or
successor versions of the SOFTWARE, available by general posting on a Primo Software
website(s). Primo Software may make non-beta versions of such upgrades and/or successor
versions of the SOFTWARE ("Upgrades™) available pursuant to the terms of this Agreement or, in
Primo Software’s sole discretion, Primo Software may condition the release of such Upgrades to
You upon Your acceptance of another EULA or other execution of a separate agreement. You agree
that all new versions of Your Application(s) released more than ninety (90) days after Primo
Software’s release of an Upgrade will incorporate the Upgrade.

3.2. Support Services. Primo Software is not obligated to provide technical or other support ("Support

Services") for the SOFTWARE unless you purchased additional support services - “Software
Assurance”. If Primo Software should provide You with Support Services, use of such Support
Services is governed by the Primo Software policies and programs described in the user manual, in
"on line" documentation and/or other materials provided by Primo Software. Any supplemental
software code provided to You as part of the Support Services shall be considered part of the
SOFTWARE and subject to the terms and conditions of this EULA. With respect to technical
information You provide to Primo Software as part of the Support Services, Primo Software may



use such information for its business purposes, including for product support and development.
Primo Software will not utilize such technical information in a form that personally identifies You.

3.3. Technical Support for Your Application. You are responsible for any and all maintenance, end-user
support, technical support and updates for Your Application(s).

4. DISCLAIMER OF WARRANTIES

TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, PRIMO SOFTWARE AND
ITS SUPPLIERS PROVIDE THE SOFTWARE, ANY CONFIDENTIAL INFORMATION AND
OTHER PRIMO SOFTWARE TECHNOLOGY PROVIDED UNDER THIS AGREEMENT
(COLLECTIVELY “PRIMO SOFTWARE TECHNOLOGY™) AS IS AND WITH ALL FAULTS, AND
HEREBY DISCLAIM ALL WARRANTIES AND CONDITIONS, EITHER EXPRESS, IMPLIED OR
STATUTORY, INCLUDING, BUT NOT LIMITED TO, ANY (IF ANY) IMPLIED WARRANTIES OR
CONDITIONS OF MERCHANTABILITY, OF FITNESS FOR A PARTICULAR PURPOSE, OF
LACK OF VIRUSES, OF ACCURACY OR COMPLETENESS OF RESPONSES, OF RESULTS, AND
OF LACK OF NEGLIGENCE OR LACK OF WORKMANLIKE EFFORT, ALL WITH REGARD TO
THE PRIMO SOFTWARE TECHNOLOGY.FURTHER, THERE IS NO, AND PRIMO SOFTWARE
DISCLAIMS ANY, WARRANTY OR CONDITION OF TITLE, QUIET ENJOYMENT, QUIET
POSSESSION, CORRESPONDENCE TO DESCRIPTION OR NON-INFRINGEMENT, WITH
REGARD TO THE PRIMO SOFTWARE TECHNOLOGY.THE ENTIRE RISK AS TO THE
QUALITY OF OR ARISING OUT OF USE OR PERFORMANCE OF THE PRIMO SOFTWARE
TECHNOLOGY, IF ANY, REMAINS WITH YOU.

5. DISCLAIMER OF CONSEQUENTIAL DAMAGES; LIMITATION OF LIABILITY

5.1 EXCLUSION OF INCIDENTAL, CONSEQUENTIAL AND CERTAIN OTHER
DAMAGES. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, IN NO
EVENT WILL PRIMO SOFTWARE AND ITS AFFILIATES BE LIABLE FOR ANY SPECIAL,
INCIDENTAL, INDIRECT, OR CONSEQUENTIAL DAMAGES WHATSOEVER
(INCLUDING, BUT NOT LIMITED TO, DAMAGES FOR LOSS OF PROFITS OR
CONFIDENTIAL OR OTHER INFORMATION, FOR BUSINESS INTERRUPTION, FOR
PERSONAL INJURY, FOR LOSS OF PRIVACY, FOR FAILURE TO MEET ANY DUTY
INCLUDING OF GOOD FAITH OR OF REASONABLE CARE, FOR NEGLIGENCE, AND
FOR ANY OTHER PECUNIARY OR OTHER LOSS WHATSOEVER) ARISING OUT OF OR
IN ANY WAY RELATED TO THE USE OF OR INABILITY TO USE THE PRIMO
SOFTWARE TECHNOLOGY OR OTHERWISE UNDER OR IN CONNECTION WITH ANY
PROVISION OF AGREEMENT, EVEN IN THE EVENT OF THE FAULT, TORT (INCLUDING
NEGLIGENCE), STRICT LIABILITY, BREACH OF CONTRACT OR BREACH OF
WARRANTY OF PRIMO SOFTWARE OR ANY SUPPLIER, AND EVEN IF PRIMO
SOFTWARE, ANY OF ITS AFFILIATES OR YOU AND ANY AFFILIATE OF YOURS HAS
BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

5.2. LIMITATION OF LIABILITY AND REMEDIES. NOTWITHSTANDING ANY DAMAGES
THAT YOU MIGHT INCUR FOR ANY REASON WHATSOEVER (INCLUDING, WITHOUT
LIMITATION, ALL DAMAGES REFERENCED ABOVE AND ALL DIRECT OR GENERAL
DAMAGES), THE ENTIRE AGGREGATE LIABILITY OF PRIMO SOFTWARE AND ANY
PRIMO SOFTWARE SUPPLIER OR AFFILIATE UNDER ANY PROVISION OF THIS
AGREEMENT SHALL BE LIMITED TO THE ACTUAL AMOUNT PAID BY YOU UNDER
THIS AGREEMENT OR FIFTY DOLLARS ($50.00), WHICHEVER IS GREATER. THE
FOREGOING LIMITATIONS, EXCLUSIONS AND DISCLAIMERS SHALL APPLY TO THE




MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, EVEN IF ANY REMEDY FAILS
ITS ESSENTIAL PURPOSE.

6. EXPORT RESTRICTIONS. You acknowledge that the SOFTWARE is subject to U.S. export
jurisdiction. You agree to comply with all applicable international and national laws that apply to the
SOFTWARE, including the U.S. Export Administration Regulations, as well as end-user, end-use and
destination restrictions issued by U.S. and other governments.

7. GOVERNING LAW. This EULA is governed by the laws of the State of California, and You consent
to exclusive jurisdiction and venue in the federal courts sitting in Los Angeles County, California, unless
no federal jurisdiction exists, in which case You consent to exclusive jurisdiction and venue in the
Superior Court of Los Angeles, California. If this SOFTWARE was acquired outside the United States,
then local law may apply.

8. TERMINATION Without prejudice to any other rights, Primo Software may terminate this EULA if
You fail to comply with the terms and conditions of this EULA. In such event, You must destroy all
copies of the SOFTWARE. Any distribution prior to the effective date of termination by You to end-
users of Your Application(s) including Redistributable Components or Sample Source in object code
form which have been already validly granted under an end-user license agreement in compliance with
this EULA shall, subject to applicable conditions under Section 3, not be affected and shall remain in full
force and effect.

9. ENTIRE AGREEMENT. This EULA (including any addendum or amendment to this EULA which is
included with the SOFTWARE) is the entire agreement between You and Primo Software relating to the
SOFTWARE and the support services (if any) and they supersede all prior or contemporaneous oral or
written communications, proposals and representations with respect to the SOFTWARE or any other
subject matter covered by this EULA. To the extent the terms of any Primo Software policies or
programs for support services conflict with the terms of this EULA, the terms of this EULA shall control.

Should You have any questions concerning this EULA, please email info@primosoftware.com,
or write: Primo Software Corp, P.O.BOX 9586 Glendale, CA 91226



mailto:info@primosoftware.com

